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Professtonal Standards and Public Relations 


Some LAWYERS have developed the habit of looking yearningly at the 
medical profession when some of the problems of their own profession loom 
large before their eyes, especially in the field of public relations. It is true that 
our sister profession has a whopping public relations budget, gets lots of time 
and favorable mention on radio and television, and is courted by popular maga- 
zines which enjoy glamorizing advances in the science of medicine. 

But the medics have their own problems, too, and we couldn't help but 
notice it in reading just one day’s newspaper a short time ago. One news 
item reported a bitter intra-professional quarrel between two professional 
organizations because one of them had charged publicly that certain abuses 
were too prevalent, such as the practice of “ghost surgery” wherein the patient 
is led to believe that the big-name surgeon will operate, only to have an 
underling take over after the patient is under the anaesthetic. On the same 
page was a report of a contest by a group of osteopathic physicians for mem- 
bership privileges on the staff of a new hospital. Lawyers may well be glad 
that their profession does not have to cope with problems like those which 
the existence and practice of the osteopaths present to the medical profession. 

Then there was the letter by the newspaper doctor to the high school 
girl who had asked his advice about studying to be a doctor. He told her that 
in the good old days four years of high school, four years of medical school, 
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and the state board examinations would have 
made her a doctor. Now, he said, 


“When you leave high school you must 
dawdle for four years in the environs of 
higher learning before you can enter medical 
school, if you can find a medical school 
which will accept you as a student.” 


He took a crack at internships, and then 
confessed: 


“But as I say, I'm prejudiced against the 
highfalutin’ monkeyshines of modern medical 
education. I’m agin it because I have never 
observed any difference between the pro- 
fessional ways of doctors with only a high 
school pre-medical education and doctors 
with a college pre-medical education.” 


Webster's definition of a profession as “a 
calling in which one professes to have ac- 
quired some special knowledge” refers liter- 
ally to training in the practices and tools of 
the profession. It may be that a knowledge 














meeting.” 











“Senator Bridges compelled to cancel engagement in Boston on August 26. 
Presently confined to bed under doctor’s orders and required to recuperate 
throughout month of August. Senator regrets exceedingly unavoidable incon- 
venience caused your organization and sends best wishes for a successful 


Other program arrangements will be made and announcement of them will 
be posted in the vicinity of the luncheon and dinner ticket window at the A.B.A. 
headquarters in the Statler Hotel. Following the program will be the annual 
business meeting for election of directors and such other business as may be | 
presented, and after adjournment of that meeting there will be a short meeting 
of the directors for election of officers. 
Society, and their guests, are invited and urged to attemd. 
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of sociology, foreign languages and the rest 
of a liberal education is of no value in treat- 
ing patients. But we've had some bad experi- 
ences with doctors who were quick to jump 
at conclusions, and whose diagnoses and 
treatments were dictated in part by their 
professional knowledge and in part by their 
prejudices. A liberal education is one of the 
best ways to avoid these real obstacles to 
competence in any profession, and somehow 
we think Doc’s letter reveals some short- 
comings of his own in that respect. 


We do not rejoice that our brethren across 
the hall have some troubles. We wouldn't 
wish them on anybody. Instead, let’s join 
with them in a renewed attack on low pro- 
fessional standards, and let’s remind ourselves 
that no amount of money or talk can make 
good relations with the public unless we work 
seriously at remedying the faults that stand 
between us and the good will and esteem 
of the public we serve. 








ANNUAL MEETING TO BE IN BOSTON AUGUST 26 


The 1953 annual meeting luncheon of the American Judicature Society will 
be held in the Oval Room of the Sheraton Plaza Hotel, Boston, Massachusetts, 
at 12:30 p. m., Wednesday, August 26. 


In the last issue of the Journal it was announced that Senator Styles Bridges 
of New Hampshire would be the speaker on that occasion. Subsequent to 
publication of that issue and just before this one went to press, the following 
telegram was received from Senator Bridges’ office: 











All members and friends of the 
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SECURITY OR OPPORTUNITY? 


One of the outstanding features of the last 
two decades of American civilization has been 
increased economic security for the individ- 
ual. With farm prices subsidized, the farmer 
no longer has any need to think or worry 
about the future. With social security and 
unemployment benefits, the factory worker 
is safe from financial ruin caused by a de- 
crease in his productivity. With the expand- 
ing industry, the position of the executive is 
more or less secure. With corporations in- 
stalling retirement plans and pensions, the 
office worker is assured of an income for the 
rest of his life. And for those who wish the 
ultimate in security, the state and federal 
governments are employing more _ people 
than ever before. No longer can it be said 
that the American citizen is poised on the 
verge of financial extinction. 


But just how healthy is this situation? Is it 
producing people who are internally strong? 
Does the present generation of Americans 
have the desire to fight to get ahead? Do we 
still want to build “castles in Spain” badly 
enough to realize those dreams? 


In our early history the American people 
were fighting to conquer an entire continent 
of wilderness. Now it has been civilized. And 
we are sitting back to rest on our laurels. We 
don’t have to fight any more. Internally we 
are safe from all harm. 


With our physical frontiers gone we must 
now search for a new way to build character 
and hardiness in our people. A people with- 
out a struggle becomes soft, and unless we 
have something to replace the wilderness we 
shall become soft. The only substitute we 
have is the fight for success. 


The average college graduate is looking for 
a job with a good salary and lots of security. 
He wants a small place in a large corpora- 
tion, where he can work from nine to five 
with two weeks off with pay in the summer. 
He wants a little white cottage with a white 


picket fence and a clinging rose vine. And a | 
lot of assurance that he won't ever lose either 
the job or the cottage. Such complacency and 
satisfaction with mediocrity is dangerous. In 
order to have a strong nation we must al- 
ways have an insatiable desire to get ahead. 


An attorney has perhaps the best oppor- 
tunity of anyone to advance on his own 
ability, because that ability is the only limi- 
tation on the heights which he may achieve. 
And being leaders in their communities, 
lawyers should set the example by reaching 
the very peak of their capabilities. 


In addition, the lawyer has the best op- 
portunity, as a leader, to try to create ambi- 
tion in others. And it is only a driving am- 
bition to “beat the game” of life that can 
make us strong from within. 


The most secure man in the world is the 
convict. The state guarantees him a roof, 
clothes, and “three squares” a day. But the 
resultant loss of freedom and opportunity 
is not generally considered worth the sacri- 
fice. The only real security lies in opportunity. 
If a man dreams of a castle on top of the 
Rockies, he should have the opportunity to 
realize his dream. It is only as long as he 
can realize that dream that he will work for 
it. And when he cannot, he will cease to 
make the most of his abilities. The ultimate 
loser is the nation. 


If we are to regain the energy and strength 
of our pioneer days, we must go back to the 
idea that you have to do a day’s work for a 
day’s pay. And if you can do two day’s work 
in one, you will get ahead faster. If we rest 
on our social security and subsidies and 
pensions much longer, we will lose our op- 
portunities forever. It is up to the individual 
to determine what he will do with his life. 
Are you going to be satisfied with the little 
white cottage? Or are you going to fight for 
the mansion while there’s still a chance? 


—The Virginia Law Weekly 











Judraal 
Administration’s 


New 
Institute 


By SHELDEN D. ELLIOTT 


Tue IMPETUS given to improvement of 
the administration of justice by the publica- 
tion of Minimum Standards of Judical Ad- 
ministration in 1949 has greatly aided the 
cause of judicial reform. But the measure- 
ment of results achieved toward the goals to 
be attained, and a continuing study of meth- 
ods for their accomplishment, are tasks that 
call for alert research, correlation and syn- 
thesis. 

To the fulfillment of these tasks, and to pro- 
vide cooperative service to the national, state 
and local groups concerned in the movement 
toward an efficient system of court organiza- 
tion and administration at all levels, the new 
Institute of Judicial Administration has been 
planned and dedicated. 

Established as a non-profit corporation in 
1952, the Institute has recently announced, 
through its president, Chief Justice Arthur 
T. Vanderbilt, the receipt of a grant of 
$250,000 from The Rockefeller Foundation for 
a five-year period. The funds are to be used 
to defray the cost of the Institute’s activities 
in the following areas: 

1. Systematic studies of the structure, 
operation and manpower of state and federal 
courts and courts of other common-law and 
civil law jurisdictions. 

2. Collection of information on court pro- 
cedure and judicial administration, including 
methods of making improvements. 








Arthur T. Vanderbilt Hall, named for the former 
dean of New York University law school, now chief 
justice of the Supreme Court of New Jersey, is the 
home of the Law Center of New York University 
and of the Institute of Judicial Administration. 
Dedicated in September, 1951, at the time of the 
American Bar Asociation convention in New York 
City, the building was erected at a cost of $5,000,000, 
raised largely by subscriptions among New York 
University alumni. 


3. Encouragement of local, state, regional 
or national conferences on the improvement 
of the administration of justice. 

4. Production of publications on judicial 
administration. 


The Institute’s Location 


An initial step in the development of the 
Institute's program was the obtaining of a 
suitable location and facilities for its head- 
quarters. By arrangement with New York 
University a suite of offices was provided on 
the fourth floor of the New York University 
Law Center at 40 Washington Square South. 
The Law Center, occupying a $5,000,000 
building of Georgian colonial design, com- 
pleted in 1951 to house the School of Law 
and its library of 123,000 volumes, has as its 
broader objectives: “to aid in the continuing 
education of the bar both by graduate courses 
and by conferences and institutes, to con- 
duct research leading to the reform and sim- 
plification of the law, to carry out a com- 
prehensive publications program, and to do 
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whatever may contribute to ‘freedom and 
justice under law’.” Thus, the location of the 
Institute of Judicial Administration in the 
Law Center was in keeping with the latter’s 
announced purposes, the development of 
which already includes a growing group of 
institutes and activities fundamentally con- 
cerned with the improvement of law and its 
administration. 

The Institute’s quarters in the Law Center 
include administrative offices, a spacious re- 
search room with accommodations for the 
research staff, a library with shelving for 
over 8,000 volumes, and a librarian’s office. 

The Institute’s library, under an experi- 
enced law librarian, is being developed and 
expanded to include basic and current ma- 
terials in all fields of judicial administration 
necessary for comprehensive research and 
studies. In addition to bound volumes and 
treatises dealing with such matters as courts, 
judges, and procedure, the reports and pro- 
ceedings of bar associations, judical council 
reports, court rules and statistics, and related 
subjects, the library has a substantially com- 
plete collection of current bar association 





The following is a list of the Board of Fellows of 
the Institute of Judicial Administration: Chester I. 
Barnard, Chairman, National Science Foundation; 
George Waverley Briggs, Vice-President and Senior 
Trust Officer, First National Bank, Dallas, Texas; 
Henry P. Chandler, Director, Administrative Officer 
of the United States Courts; Charles E. Clark, Judge, 
United States Court of Appeals, Second Circuit; 
Homer S. Cummings, former Attorney General of the 
United States, Washington, D. C.; Horace A. Hildreth, 
President, Bucknell University; Alexander Holtzoff, 
Judge, United States District Court, District of 
Columbia; Laurance M. Hyde, Justice, Supreme 
Court of Missouri; Charles E. Kenworthey, Chair- 
man, Procedural Rules Committee, Supreme Court 
of Pennsylvania; James Kerney, Jr., Editor, Trenton 
Times; Bolitha J. Laws, Chief Judge, United States 
District Court, District of Columbia; Carl McFar- 
land, President, Montana State University; William 
D. Mitchell, Chairman, Advisory Committee of 
United States Supreme Court on Federal Rules of 
Civil Procedure; John D. Parker, Chief Judge, 
United States Court of Appeals, Fourth Circuit; 
Orie L. Phillips, Chief Judge, United States Court 
of Appeals, Tenth Circuit; Roscoe Pound, Dean 
Emeritus, Harvard University Law School; George 
Rossman, Associate Justice, Supreme Court of 
Oregon; Arthur T. Vanderbilt, Chief Justice, Supreme 
Court of New Jersey. 
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journals and periodicals. The acquisition of 
much valuable material was made possible 
through the prompt and generous assistance 
of such organizations as the American Judica- 
ture Society, the Council of State Govern- 
ments, the Conference of Chief Justices, the 
National Conference of Judicial Councils, the 
State law libraries, and the courts themselves. 


Organization and Staff 


The Institute is governed by a Board of 
Fellows of eighteen members, all of whom are 
well-known for their leadership in civic affairs 
and court administration. Its general mem- 
bership includes over 500 lawyers, judges, 
and laymen, representing all of the 48 states, 
as well as the Canadian and English bench 
and bar. They are elected by the Fellows on 
the basis of their active interest and participa- 
tion in the improvement of the administra- 
tion of justice. 

The staff of the Institute, in addition to 
the director and administrative assistants, in- 
cludes Professor Delmar Karlen as Associate 
Director and Secretary of the Institute, and 
Mrs. Fannie J. Klein as Librarian. Research 
work during the initial developmental stage 
has been carried on predominantly by part- 
time research assistants, but will be aug- 
mented in September by the addition of two 
full-time research associates: Edward N. 
Barol, a graduate of Temple University 
School of Law, and Frank Pasternack of St. 

























SHELDEN D. ELLIOTT is 
director of the Institute of 
Judicial Administration. A 
graduate of Yale law school, 
he came to New York last 
year from the University 
of Southern California law 
school, of which he had been 
dean since 1947 and faculty 
member since 1937. In Cali- 
fornia he had served also as 
assistant counsel to the Leg- 
islative Counsel Bureau, as 
secretary of the Committee 
of Bar Examiners, and as 
director of the University 
of Southern California legal 
aid clinic. 
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John’s University School of Law. With its 
complement of personnel at full strength, the 
Institute will be able to conduct and com- 
plete the detailed research required to carry 
out its objectives in the areas outlined for 
special studies and reports. 


Projects and Studies 


One of the areas selected by the Board of 
Fellows for initial study by the Institute is 
that of traffiic law enforcement. Few of the 
major modern problems of administration of 
justice require greater attention and concern 
than the handling of traffic law violations and 
the operation of the courts to which this re- 
sponsibility is entrusted. The publication of 
George Warren’s well-known volume Traffic 
Courts in 1942, under the joint auspices of 
the National Conference of Judicial Councils 
and the National Committee on Traffic Law 
Enforcement, was followed in 1943 by the 
establishment of the American Bar Associa- 
tion’s Committee on Traffic Courts. More 
recently, the Conference of Chief Justices 
adopted in 1951, and supplemented in 1952, 
a set of sixteen resolutions concerning traffic 
courts—resolutions that were also approved 
by the Conference of Governors. 

As a starting-point for the Institute’s pro- 
ject, Chief Justice Vanderbilt, whose long- 
standing interest in the traffic law field is 
widely recognized, prepared a 23-page bro- 
chure entitled “Traffic Law Enforcement and 
the Sixteen Resolutions of the Chief Justices 
and the Governors.” The printed draft was 
then distributed to a list of 107 traffic court 
judges and prosecutors, representing the 48 
states, together with a questionnaire designed 
to determine the degree of acceptance of 
each resolution throughout the country. The 
questionnaire returns, which are now sub- 
stantially complete, will be reduced to map 
form for graphic presentation to be included 
in the final published study, so that, as in the 
case of Minimum Standards of Judicial Ad- 
ministration, a clear comparative picture of 
results achieved, and those remaining to be 
achieved, will be portrayed on a nation-wide 
state-by-state basis. Already the advance 
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interest in the report indicates that extensive 
use will be made of it in programs concerned 
with the administration of traffic law enforce- 
ment throughout the country. 


The Institute’s court congestion study, the 
results of which are announced in an article 
appearing on page 53 of this issue of 
The Journal, is similarly pointed toward 
a timely and pressing problem. Individual 
reports and statistics have disclosed the 
situation as to particular courts or local 
areas. Annual figures for the Federal Dis- 
trict Courts are compiled and published each 
year by the Division of Procedural Studies 
and Statistics of the Administrative Office of 
the United States Courts. But no similar 
overall study giving the nation-wide picture 
for state trial courts has yet been provided. 
Such a study, once completed and thereafter 
kept up to date by annual re-surveys, is a 
logical and necessary starting-point for an 
analytical approach to the causes and solu- 
tions of the trial court delay problem. 

The groundwork for the Institute’s court 
congestion and calendar status study entailed 
the selection of approximately 100 state trial 
courts of general jurisdiction, representing all 
48 states. Questionnaires were sent to judges 
and clerks of the courts, and to judicial coun- 
cils, to ascertain the current status and extent 
of delays in both jury-cases and non-jury 
cases in civil matters. The information sought 
was the average number of months elapsing 
from “at issue” to trial. In many courts the 
information was not readily available and 
had to be specially determined or estimated. 
Thanks to the cooperation and assistance of 
those participating in supplying the data, the 
basic study is now sufficiently complete that 
it can be prepared in final form for distribu- 
tion during the summer. It is planned to re- 
tabulate the information each year, both to 
improve its accuracy and completeness, and 
to indicate changes that occur from year to 
year in the extent of trial court delays. 

Concurrently with basic studies such as 
those just described, the Institute is develop- 
ing a current inventory of each state’s judi- 
cial system in terms of its progress toward 
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attainment of the objectives incorporated in 
the American Bar Association’s recommenda- 
tions of 1937 and 1938, and presented in de- 
tail in Minimum Standards of Judicial Ad- 
ministration. Special attention is being given 
to developments proposed, pending, or en- 
acted in state legislatures pertaining to inte- 
gration and unification of state judicial sys- 
tems, and to judicial selection, tenure, com- 
pensation and retirement. The “Judicial Ad- 
ministration Legislative Summary,” featured 
in The Journal is a highly valuable source of 
information on such developments, as are 
also the legislative reporting and reference 
services to which the Institute subscribes or 
has access. The Annual Survey of American 
Law, published by the New York University 
School of Law, contains a title on Judicial 
Administration, in which are reported each 
year's significant events and accomplishments 
in the field. The handbook The Improvement 
of the Administration of Justice, prepared by 
the Section of Judicial Administration of the 
American Bar Association, and The Book of 
the States published by the Council of State 
Governments, are informative sources of 
knowledge on recent changes and improve- 
ments. To these should be added the many 
bar association journals, reports and proceed- 
ings, as well as the law reviews. The task of 
scanning these and many other publications, 
and collating the developments reported 
therein, is part of the Institute’s continuing 
inventory process. 


One measure of the Institute’s potential 
for cooperative service in the area of its activ- 
ities is the number of requests that have 
been received for information on matters per- 
taining to courts and procedure. These re- 
quests, many of which come from state and 
local bar association committees, cover a 
variety of topics, including the extent of 
state adoption of federal rules of civil and 
criminal procedure, the formation of judicial 
conferences and judicial councils, the status 
of grand juries, the administrative authority 
of chief justices of supreme courts, and civil 
and criminal appellate procedures. As the 
Institute’s library and research facilities ex- 
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pand, and as its studies extend in scope and 
coverage, the capacity for collating and 
supplying such information will expand cor- 
respondingly. 

A specific example of the type of coopera- 
tive effort in which the Institute has parti- 
cipated is the Medical Expert Testimony 
Project described in the December 1952 issue 
of The Journal on page 120. Professor Karlen 
of the Institute’s staff was selected as re- 
search director of the project, a joint experi- 
mental program of the local medical societies 
and bar associations in the State Supreme 
Court of New York County under Presiding 
Judge David W. Peck of the Appellate Divi- 
sion. Financed by a grant of the Alfred P. 
Sloan Foundation and the Ford Motor Com- 
pany Fund, the plan has been in operation 
since January 1953, with panels of impartial 
medical specialists supplied by the New York 
Academy of Medicine and the New York 
County Medical Society. An analysis and re- 
port of the plan’s functioning during the 
period of its experimental use has been pre- 
pared and submitted by Professor Karlen to 
the special committee in charge of the project. 

Such a project, of course, is but one of the 
many that have been conducted or proposed 
in the continuing and constant effort to im- 
prove the functioning of the courts and to 
overcome the delays and obstacles that hinder 
the effective administration of justice. The 
quest for such solutions is, and should be, an 
unrelenting one. No less important, however, 
is the continuing task of bringing together 
the results of such efforts from the reports of 
those engaged in them, appraising the effec- 
tiveness of the results achieved, and making 
the information available to other groups. It 
is in the collation and analysis of such pro- 
jects and the reports thereof that the Institute 
of Judicial Administration can provide useful 
assistance. The field of judicial administration 
is broad, and its importance in preserving the 
safeguards of our governmental system is 
vital. Among the organizations, national and 
local, devoted to the study of its effective 
improvement, the new Institute has a parti- 
cipating mission to fulfill. 








A PATTERN for immense savings in court 
house storage space, for greater convenience 
and efficiency in the handling of old court 
records, and for greater safety in their preser- 
vation, is being set in Wayne County 
(Detroit), Michigan. The county clerk’s 
office is in the midst of a systematic program 
of microfilming hundreds of thousands of 
pages of legal documents filed in the base- 
ment of the court house, and, upon authori- 
zation of the judges of the Wayne County 
Circuit Court, destroying the originals. 





















Microfilming of 
Detroit Court Records 
Reduces Storage Space 
by 98 Percent 


County Clerk Edgar M. Branigin holds a reel of 

microfilm in his hand. The stack of papers beside 

him contains the originals of the documents photo- 

graphed on the film in the reel. Volume of the latter 

in cubic inches is just about two per cent of the 
former. 


Storage problems in Wayne County are in 
no way unique. Michigan became a state in 
1837, but Wayne County records go back to 
1792, when Joseph Poupard’s will was placed 
on file. Bar admission records go back to 1831, 
criminal records to 1822, ‘and county court 
records to 1815. One-half of the basement 
of the County Building, which covers a full 
city block, is filled with files that have been 
accumulating since those times. Their volume 
is estimated at about 90,000 cubic feet. 

Twelve years ago the Michigan legislature 
passed an act which paved the way for a 
solution of the problem of pyramiding files. 
Act 7 of 1941, as amended by Act 36 of 1952, 
Section 3.991, Michigan Statutes Annotated, 
provides that when any state department, 
board, etc., shall photograph or micro- 
photograph its records in compliance with the 
U. S. Bureau of Standards, and make them 
conveniently accessible for use in that form, 
the originals may be officially destroyed and 
photographs of such records shall have the 
same legal effect as originals and shall be so 
treated in evidence. 


The photographer at work. Records are laid out on 
the table and photographed by camera mounted on 
the ceiling. 
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The actual microfilming got under way 
about two years ago, and the first destruction 
of records was begun in February of this 
year. Most of the space is occupied by records 
dating since 1900, and the microfilming pro- 
gram has been restricted to records filed since 
1940 when flat filing was introduced. Clerks 
check the files to make sure that all sheets 
are in the file and in proper order, and then 
they unstaple them and put them in the hands 
of the photographers. The finished films are 
compared with the original copies and re- 
photographed if there is any question about 
them. On each film appears the county clerk’s 
certification that the work has been super- 
vised by him and that the film is a true and 
accurate copy of the original documents. The 
finished films are preserved in small reels 
which are estimated to occupy about two 
per cent of the space occupied by the photo- 
graphed matter. The discarded originals are 
destroyed by burning in an incinerator. 


Portable microfilm viewers are available for 
use of judges, court officials and the public. 
The microfilms are indexed according to the 
file numbers, and it is easy to run through 


Here’s how the microfilmed records look when seen 
through the viewer. Finger-tip controls on the side 
shift from page to page. When the equipment is kept 
in proper order, the image in the viewer is sharp 
and distinct, and easier on the eyes than a great 
deal of faded typewriting. 
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the reels and find the one containing a par- 
ticular number. Within the reel, skipping 
from page to page through the viewer is 
easier than leafing through the original sheets 
of paper. Photostat copies of any document 
can be made direct from the microfilm in a 
short time. 


The microfilm files eventually will replace 
more than a hundred tons of paper. The film- 
ing program is to be permanent and con- 
tinuous, but it will be two years before they 
get caught up with current files. For the pres- 
ent, because of the comparatively greater de- 
mand for examination of them, the divorce 
records in which children are involved are 
not being destroyed. 


Microfilmed records are stored in a fire- 
proof vault equipped with devices to maintain 
constant temperature and humidity. This 
gives greater security to important records 
than any care that could be taken of their 
originals. Storage of duplicates in an under- 
ground vault outside of the city would insure 
their preservation even in event of complete 
destruction of the building by bomb, earth- 


quake or other disaster. 


Into the furnace goes a stack of discarded records, 

destruction of which has been ordered by the judges 

of the court. The first of these burnings resulted in a 

ticket for violation of the smoke ordinance. This and 

the other photographs on these pages courtesy of the 
Detroit Free Press. 





Court 
Room 
Decorum 


By JOSEPH H. HINSHAW 


A STRONG desire 
for democracy has caused most Americans to 
resent a severe formality in any procedure. 
The reaction has been to deteriorate decorum 
in many of our courts, especially the lower 
courts; and to cause many laymen to lower 
their respect for both judges and lawyers. 
Even the “dusty foot” courts of England 
might not compare so unfavorably with some 
of our police courts. 

It is difficult for a judge to change the con- 
duct of the lawyers, because he also prefers 
to be democratic. For this reason many of 
our judges have refused to wear robes. The 
lawyers are his friends, and he is careful not 
to embarrass them by reprimands before their 
clients. 

Every lawyer should remember that in 
deed and in fact he is an officer of the court, 
and that he has a direct duty to help look 
after it. He can do more even than the judge 
to maintain in the court room a simple, yet 
respectful, dignity. To this end may we not 
consider a few concrete suggestions? 

When the judge enters the room, all should 
rise and wait to be invited to be seated. Ex- 
cept in the course of a trial, if a judge speaks 
to an attorney while the attorney is sitting 
the attorney should rise to answer the court. 
The proper way to address the court in the 
first instance is “May the Court please,” not 
“If the Court please,” and these words, of 
course, should be spoken while the lawyer is 
on his feet. 

The judge’ will try not to tolerate person- 
alities, and to aid in this effort to be abstract 
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and impersonal, the lawyer should address 
the court in the third person, as “The Court 
will remember the testimony,” not “You will 
remember, etc.,” or “On the 5th instant the 
Court entered an order,” not “On the 5th in- 
stant you entered an order.” When the judge 
is on the bench, he should never be addressed 
as “You.” 


When the judge invites the lawyers into 
chambers, the lawyers should stand back and 
wait for the judge to enter first; and on re- 
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“Manners are of more importance than 
laws. Upon them, in a great measure, the laws 
depend. The law touches us but here and 
there, and now and then. Manners are what 
vex or soothe, corrupt or purify, exalt or de- 
base, barbarize or refine us, by a constant, 
steady, uniform, insensible operation, like 
that of the air we breathe in.”°—Edmund 
Burke. 








turning to the court room, the judge should 
enter the court room first. In chambers, judge 
and counsel may be as informal as they please, 
when laymen are not present. Usually they 
are all good friends anyway. In chambers a 
good story often helps negotiations, but if 
levity becomes loud enough to carry to the 
court room outside, clients are likely to con- 
clude that their precious rights are being dis- 
posed of in a flippant manner. 

To the public, the judge is the court, and 
whether the lawyer may like the judge or not, 
he is the one who administers what justice 
there is in the community. The layman is not 
likely to respect a judge to whom the lawyers 
show no respect. Whatever, in relation to the 
public, will affect the judge adversely will 
also affect the lawyer adversely. 

When the judge on the bench begins to 
speak while a lawyer is speaking, the lawyer 
should stop immediately, even in the middle 
of a sentence. Judges, of course, must be con- 
vinced. Sometimes a judge must even be in- 
duced to change his mind. A lawyer may 
argue to a judge earnestly and pointedly and 
with all the force at his command, but to do 
this it is not necessary to argue in a loud voice 
nor in an angry tone. .Most judges can hear 
quite well. Argument to a court usually con- 
cerns a point of law, and the more effective 
style is to approach the matter in an abstract 
way. When the court is listening to argument, 
he is entitled to the lawyer’s whole attention, 
and the court should not be annoyed by the 
lawyer turning away from the court and to- 
ward the rear of the room, as if the lawyer 
sought an audience there. Such conduct may 
impress the layman, but it certainly will not 
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impress the judge who must decide the 
matter. 

A lawyer should not, while wearing an 
overcoat and rubbers, nor with his hat in his 
hand, address a court. Take off the rubbers 
and hang the coat on the rack. Don’t throw 
the coat over a chair at the trial table, nor 
on the trial table. If no rack is provided, it 
is the duty of the bar to see that one is pro- 
vided. The lawyer should not enter the court 
room, then take off his hat. He should take 
off his hat and then enter. He should see to it 
that his client does likewise, and not wait 
until the bailiff is obliged to force the issue. 
He should tell his clients that they cannot 
read a newspaper nor do knitting nor attend 
a howling baby while the judge is trying to 
hold court. The client should not be brought 
inside the rail unless he has definite business 
there. 


A few whispers in the court room while 
court is in session are often necessary to a 
lawyer, but an extended conversation should 
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be carried on outside. Unnecessary conversa- 
tion with the minute clerk can be very an- 
noying to the court, and may distract that 
court’s attention when a fellow lawyer is try- 


ing hard to hold it. 


If the bailiff raps for order, the lawyer 
should not try to show that he has a “drag” 
by ignoring the order or suggestion of the 
bailiff, or just because he thinks the judge 
is too polite to resort to a reprimand. It is a 
part of the lawyer's duty to help the court 
maintain order. If the bailiff is offensively 
officious, as is sometimes the case, take the 
matter up with the judge in the chambers 
during a recess. 


The attorney who carries inside the rail a 
cigar or cigarette turned to the palm of his 
hand, is like the little boy who holds the apple 
behind him. He is hiding it from no one ex- 
cept himself. If he puts it on the window sill, 
it is no ornament and will probably mar the 
wood before he thinks of it again. He prob- 
ably would not want his friends to think that 
he could not afford to buy another cigar. 


In the southern jurisdictions, it is often very 
hot in the court rooms in the summer time. 
In spite of the heat, the attorney should wear 
some kind of coat if the judge wears one. 
The bench is higher and hotter than the trial 
table. Coats should not be left off without 
the permission of the court. 

When before the court, the attorney should 
not drape himself over the bar nor rest on it 
with one elbow. If he could see himself from 
the rear, he would stand on his two feet and 
act like a lawyer, and not like a barfly. 


Brief cases with lugs should not be placed 
on the trial table, but on the floor, where 
the lawyer’s feet also should rest. The trial 
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table belongs for the moment, to the lawyers 
who are before the court, and other lawyers 
should respect their rights. 

Lawyers should make a real effort not to 
interrupt each other in argument. Sometimes 
an opponent is so vociferous that there is no 
opportunity to reply, or he deliberately in- 
tends, once he has the floor, to take up all 
the time of the court so that there can be no 
reply. The temptation is to break into such 
unnecessarily prolonged discourse, to talk 
louder than the opponent does, and thereby 
obtain the attention of the court. This, of 
course, brings on a bedlam which is no credit 
to the bar or the bench. Wher faced with 
such a circumstance, a decent lawyer is jus- 
tified in interrupting only long enough to ask 
the court to assure him that he will have a 
turn and an equal opportunity to be heard. 
Usually this is sufficient and much more effec- 
tive. 

In metropolitan communities, there are so 
many court rooms that it is difficult for the 
bar to take effective part in their care. In 
many communities, however, we find really 
only one or two court rooms. If such a court 
room is ugly or dirty, and can be made re- 
spectable and cheerful by a reasonable ex- 
penditure, it is the duty of the bar to force 
the custodian to do his duty, or otherwise 
see to it that the room is presentable even if 
the bar members have to bear some of the 
expenses. It is their second home, and they 
should see that it is a respectable one. 

These may appear to be small matters, but 
together they create the mental picture which 
is carried in the mind of the public, and they 
are more important to the standing of the 
lawyer in the community than many of us 
realize. 


Rules for Uniform Formality and Dignity of Courts 


The following rules were adopted in 1951 
by the Bar Association of the State of Kansas, 
on the recommendation of its Committee on 
Uniform Court Formalities. They are recom- 
mended for district courts in all county seats 
having a population of 3,000 or more, and 


elsewhere during jury trials and as far as is 
practical and reasonable at other times. To 
the extent that they are applicable they” are 
recommended to the city and county courts 
also. 

1. Court shall be formally opened each 
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day upon which court business is transacted, 
and again after the noon recess, if still in 
session. 


2. The opening formality shall be: Im- 
mediately before the scheduled time the 
bailiff shall proceed from the judge’s cham- 
bers and by signal bell or otherwise direct 
all court officers and spectators to their seats. 
As the judge enters the court room the bailiff 
shall require all present to arise and stand. 
When the judge has been seated upon the 
bench the bailiff shall say: 


“Hear ye! Hear ye! Hear ye! I now de- 
claze the District Court of Blank County, 
Kansas, in session. All persons having busi- 
ness before this Honorable Court draw nigh 
and give attention to the Court now sit- 
ting.” 
All may then be seated and the business of 
the court proceeded with. 

3. In recessing, the bailiff shall an- 
nounce: “The court is now in recess (as may 


be directed by the judge).” 


4. In reconvening after recess, the bailiff 
shall give warning by signal bell or otherwise, 
and as the judge enters cause all to stand 
until he_is seated. 


5. When trial is to a jury, the jurors shall 
take their places in the jury box before the 
judge enters the room for reconvening. 


6. Courts should not appear to give spe- 
cial or personal attention to any trial or pro- 
ceeding, in contrast to a judicial considera- 
tion in orderly sequence. On all court days 
all matters to be considered by the court on 
such day shall be disposed of in order with- 
out delay or interruption, excepting regular 
recess periods, until all of such day’s work 
has been completed. After recessing for want 
of further business immediately ready, the 
court shall not again be reconvened for that 
day. This, to the end that lawyers and liti- 
gants shall conform themselves to the court 
and its orderly procedure, and not otherwise. 

7. The flag of the United States shall, at 
all times while court is in session, be dis- 
played at, on, or in close proximity to, the 
bench. 
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8. Lawyers shall arise and remain stand- 
ing while addressing the court, or a jury. 

9. Lawyers shall address the court from 
position at the counsel table. 

10. Lawyers may never lean upon the 
bench nor appear to engage the court in a 
confidential manner. 

11. Lawyers shall stand at the counsel 
table while examining witnesses, except when 
handling exhibits, but exceptions as to stand- 
ing may be made in the court's discretion, 
on account of advanced age, physical dis- 
ability or unusually long or technical exami- 
nations. 

12. Lawyers should not, in addressing a 
jury, crowd the jury box, nor address the jury 
in loud voice or undignified manner. 

13. Lawyers, in examination of jurors on 
voir dire, should insofar as possible use col- 
lective questions, avoid repetition, and seek 
only material information, and never unethi- 
cal advantage. 

14. Lawyers, during trial, shall not exhibit 
familiarity with witnesses, jurors or opposing 
counsel, and the use of first names shall be 
avoided. In jury arguments no juror shall be 
addressed individually or by name. 

15 All lawyers, litigants and court officers, 
including jurors, shall wear coats while in 
attendance upon the court, provided judicial 
discretion may be exercised otherwise in ex- 
treme situations. 

16. Lawyers shall advise their clients and 
witnesses of the formalities of the court and 
seek their full cooperation therewith, thereby 
avoiding embarrassment to courts and laymen 
as well. 

17. Witnesses usually are in attendance 
under compulsion of court process. They 
shall, therefore, be examined with courtesy 
and respect and their good faith presumed 
until the contrary clearly appears. 

18. The swearing of witnesses should be 
an impressive ceremony and not a mere for- 
mality. They shall be sworn individually 
near the bench, and never in the audience 
section. 

19. Exhibits to be offered should first be 
handed to reporter and numbered and then 
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submitted to opposing counsel. They should 
thereafter be offered and referred to by num- 
ber only. 


20. In jury cases, in sustaining a demurrer 
to the evidence or otherwise disposing of the 
case before verdict, the judge, in dismissing 
the jury, should briefly explain the procedure 
and why a verdict was unnecessary. 

21. After the reading of the verdict in all 
jury cases, the jury shall be polled. 


22. In criminal cases, the defendant shall 
stand with his attorney before the bench in 
waiving arraignment or entering plea, and at 
the time of passing sentence. 


23. When upon the bench in any county 
seat or city having a population of 3,000 or 
more the judge shall wear a robe, and in all 
county seats having a lesser population it is 
recommended that the judge wear a robe 
while conducting jury trials and at any other 
sessions deemed appropriate by him. 


24. A definite time shall be fixed for all 
court sessions and the judge shall be prompt 
at all sessions and in the dispatch of all court 
business. 


25. Smoking shall not be permitted in the 
court room during sessions or recesses. 


26. The official reporter will attend each 
session of the court and report verbatim: 
(1) All proceedings in criminal cases had in 
open court; (2) All proceedings in all other 
cases had in open court, unless the parties, 
with the approval of the judge, shall speci- 


fically agree otherwise. 


27. The taking of photographs or the 
broadcasting of judicial proceedings in or 
from any court room or so close thereto as 
to disturb the order and decorum thereof, 
either while court is in session or at recess, 
shall be prohibited. 

28. Since the public provides the court 
house, the judge, jury, clerk, reporter and 
bailiff, it has a natural interest in court pro- 
ceedings. The court should, therefore, func- 
tion as an agency of the state for the prompt 
and impartial administration of justice, rather 
than as a mere moderator among contesting 
litigants. 
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——Beneh and Bar Calendar—— 
August 


13-15—Montana Bar Association, Great Falls. 
18-19—Maine State Bar Association, Belgrade 
Lakes. 
24-28—A. B. A. annual meeting, Boston. 
26—American Judicature Society, Boston. 
31-Sept. 4—National Association of Claimants 
Compensation Attorneys, Chicago, Ill. 


September 


3-4 —State Bar of South Dakota, Mitchell. 

3-5 —West Virginia Bar Association, White 
Sulphur Springs. 

7-12—Canadian Bar Association, Quebec. 

17—Citizens Day. 

17-19—Oregon State Bar, Gearhart. 

17-19—Wyoming State Bar, Casper. 

23-25—-State Bar of Michigan, Detroit. 

25-26—Missouri Bar, Kansas City. 

25-26—New York State Bar Association regional 
meeting, Buffalo. 


October 


2-3 —West Virginia State Bar, Beckley. 
5-7 —National Association of Referees in 
Bankruptcy, Edgewater Park, Miss. 

5-9 —State Bar of California, Monterey. 
6-7 —Vermont Bar Association, Montpelier. 


15—Rhode Island Bar Association, Provi- 
dence. 

22-24—Colorado Bar Association, Colorado 
Springs. 


23-24—-State Bar of New Mexico, Albuquerque. 
23—North Carolina State Bar, Raleigh. 
28-30—National Legal Aid Association, Wash- 
ington, D. C. 


November 

8-11—National Conference on 
Richmond, Va. 

12-13—Nebraska State Bar Association, Omaha. 

18-21—Oklahoma Bar Association, Oklahoma 
City. 

January, 1954 


21-23—Pennsylvania Bar 
burg. 

27-30—New York State Bar Association, New 
York City. 


March 
31-April 2—Kentucky State Bar Association, 
Louisville. 


Government, 


Association, Harris- 


April 

16-17—Bar Association of the State of Kansas, 
Topeka. 

May 

27-29—Bar 
burg. 

August 


16-20—American Bar Association, Chicago. 


Gatlin- 


Association of Tennessee, 
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Judicial Administration 
Legislative Summary 








Revision of the judicial article of the Illinois 
constitution, on which the Illinois and Chi- 
cago bar associations have been at work for 
years, was killed for the present session in the 
lower house of the state legislature on June 
24 after five hours of debate. 


The proposal would have provided for ap- 
pointment of judges by the governor from 
nominations submitted by non-partisan com- 
missions, abolished police magistrates and 
justices of the peace, and consolidated the 
other courts into three levels—circuit, ap- 
pellate and supreme. 


James L. Palmer, chairman of the Citizens’ 
Committee for the Judical Amendment, said 
efforts toward its adoption will be renewed 
at the next session of the legislature. 


Governor Earl Warren of California signed 
into law a bill basing judges’ retirement allow- 
ances on the current salary of the judicial 
office to which the retired judge was last 
elected, rather than the salary he last received. 


A bill to reorganize the Massachusetts 
district courts, with full-time judges at salaries 
of $12,000 a year was rejected on July 3 by 
the legislature in favor of an interim study 
of the issue. 


Governor Murray of Oklahoma signed into 
law a bill providing that by agreement of 
the parties and the court sound recording 
may be used by court stenographers. 


The long fight of the Wayne County (De- 
troit), Michigan, supervisors and auditors to 
modernize the coroner system of that county 
ended on June 8 when Governor Williams 
signed into law a bill authorizing county 
supervisors to abolish the office of coroner 
and substitute a medical examiner. Action 
of the supervisors is subject to a confirming 
referendum of the voters, and it was this 
feature which eliminated opposition in other 
counties. The Wisconsin bill to revise the 
state’s criminal laws was enacted, but with 


an amendment requiring further study and 
amendment in 1955, with further confirmation 
by the 1955 legislature. Also enacted in 
Wisconsin was a bill to facilitate the testi- 
mony of physicians and surgeons from other 
states who appear as expert witnesses in 
Wisconsin courts. 


The Wisconsin legislature passed two bills to 
relieve the circuit courts, one allowing assign- 
ment to the civil court of cases involving 
$10,000 or less, instead of $5,000 as formerly; 
the other permitting appeals from the civil 
courts direct to the supreme court instead of 
through the circuit court, in cases involving 
more than $1,000. Because of the Texas legis- 
lature’s failure to accomplish state-wide judi- 
cial redistricting, Governor Shivers vetoed 
four bills to create six new district courts. He 
said he would veto all bills creating addi- 
tional courts until some legislature supplies 
the “real need of the day” for state-wide re- 
districting. A bill to establish municipal courts 
in place of justice courts in all Michigan 
cities over 25,000 population was defeated, 
as was also a bill for a permanent chief 
justice, which passed the house 82 to 2 only 
to meet defeat in the senate by the margin 
of just one vote. The chief justiceship now 
rotates among all members of the supreme 
court. 


Sweeping changes in the judicial article 
of the Minnesota constitution were approved 
by the Minnesota State Bar Association at its 
annual meeting on June 19 in Minneapolis. 
The proposed amendments would eliminate 
justices of the peace and court commissioners 
as constitutional officers, require that pro- 
bate judges be lawyers, and set all judges’ 
terms at six years. They also would rename 
supreme court justices as “judges,” permit 
the legislature to prescribe the qualifications 
of municipal court judges, and eliminate the 
requirement that the supreme court clerk be 
elected. 














State Bar of Texas 
Produces Film “With 
Benefit of Counsel” 


“With Benefit of Counsel” is the title of a 


motion picture produced by the State Bar 
of Texas and shown for the first time at the 
organization's convention in Fort Worth last 


month. This 


public relations film to come out within a 


is the second bar association 


year. “Living Under Law” was produced by 
the State Bar of Michigan last summer. 


The Texas film is the sincere, heart-warm- 
ing story of an understanding father, who is 
a lawyer living in an average-size com- 
munity, discussing with his son the various 
aspects of the legal profession as a career. 
Flashbacks show a variety of situations that 
arose during the father’s own professional 
career. Based upon a recent state-wide public 
opinion survey conducted by the State Bar 
of Texas, the film depicts the lawyer, his 
professional education, his skill, his standing 
in the community, and the need for his serv- 



















Lawyer Parker and his son discuss the legal 

profession and its place in American life oblivious 

to the blaze of floodlights and the surrounding 

roomful of photographic equipment used in filming 

the picture. Both illustrations by courtesy of the 
TEXAS BAR JOURNAL. 


ices. Emphasis is upon the importance of the 
lawyer in maintaining the basic foundations 
of a democracy, and portrayal of the lawyer’s 
true place in society. 


“With Benefit of Counsel” was prepared by 
the Jamieson Film Company of Dallas, under 
the supervision of the Pitluk Advertising Com- 
pany of San Antonio. It is fourteen and one- 
half minutes long, sixteen millimeters, with 
sound and color. Copies of the film may be 
purchased by other bar associations at a 
price of $300 per print, and prospective pur- 
chasers are invited to ask for a copy on ten 
days approval. It will be available on a loan 
basis without charge to local bar associations 
in Texas. 

As yet, no arrangements have been made 


for loans outside the state other than to 


prospecti ve purchasers. 


Scene from “With Benefit of Counsel” showing an 
elderly couple consujting Lawyer Parker about 
making a will. Episodes such as this are woven 
into the lawyer’s conversation with his son about 
entering the legal profession. 
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Judicial Adminstration in the A. B.A. Program 


Events of outstanding interest to students 
of judicial administration will take place 
throughout the week-long program of the 
American Bar Association’s Diamond Jubilee 
meeting in Boston the week of August 23. 

The previous Saturday afternoon, August 
22, the National Conference of Bar Presidents 
will open a crowded program with discussions 
of public relations by Richard P. Tinkham 
and Don Hyndman of the A.B.A. committee; 
the American Bar Center by George M. 
Morris, finance chairman; and the function of 
bar association secretaries by John E. Berry 
of the New York state association. Sunday 
morning they will resume with a report on 
the Bricker Amendment by Vermont Hatch 
of New York; bar associations and ethics and 
grievances by Henry S. Drinker; bar associa- 
tions and unauthorized practice of law by 
Thomas J. Boodell; package membership for 
local, state and American bar associations by 
A. M. Mull, Jr.; fair trial and a free press, by 
Edwin M. Otterbourg; right of lawyers to 
practice before administrative agencies, by 
Arthur VD. Chamberlain; adult legal educa- 
tion by Theodore T. Weiser; retirement for 
bar association personnel, by Everett P. Walk- 
ley; federal judicial salaries by Bernard G. 
Segal; and bar association accomplishments 
and undertakings by a number of bar presi- 
dents. 

Sunday afternoon the American Law Stu- 
dent Association will feature a panel discus- 
sion on criminal law, and that evening another 
one on legal internships. 

Monday morning, August 23, will be the 
assembly session formally opening the A.B.A. 
convention. At noon will be a luncheon for 
the federal judges, addressed by Judge Arthur 
F. Lederle of Detroit, and a luncheon of the 
law students on the subject of administration 
of justice. 

At two o'clock the Section of Judicial Ad- 
ministration will open its sessions with a panel 
on the law and social work, featuring Judges 
Edwin A. Robson and Paul W. Alexander, 
Attorney Junius L. Allison, and Benjamin E. 


Youngdahl of the Washington University 
School of Social Work, St. Louis. At the same 
time the Section of Administrative Law will 
feature a demonstration of the possibilities of 
pre-trial techniques in administrative hearings, 
and at 2:30 the Section of Criminal Law will 
present Forrest C. Donnell and George Fin- 
gold on national responsibilities for the sup- 
pression of crime. That evening at 7:30 will 
be the annual dinner in honor of the judiciary 
of the United States, with Judges Robert H. 
Jackson and John E. Hickman as speakers. 

Tuesday, August 25, will be the heaviest 
day for the sections and committees. Judge 
E. Barrett Prettyman will address a joint 
breakfast meeting of the Sections of Judicial 
Administration and Administrative Law on 
reducing the length, complexity, delay and 
expense of federal administrative proceedings. 
In the forenoon, the Section of Judicial Ad- 
ministration will offer a panel discussion on 
“log jams” in metropolitan trial courts, with 
Judges Charles E. Clark and Philbrick McCoy, 
Attorney Edwin M. Otterbourg, and commit- 
tee member Maxine Virtue. At the same 
time the Section of Criminal Law will feature 
Judge Irving Ben Cooper, Judge William B. 
McKesson and Dean Lowell S. Nicholson on 
the duty of the bar toward the convicted 
offender, and the Section of Bar Activities 
will present Judge Otis R. Hess on medico- 
legal problems and interprofessional agree- 
ments. 

Tuesday noon the Conference of Bar Asso- 
ciation Secretaries will meet for lunch, at the 
same time as the Section of Judicial Admin- 
istration’s luncheon for state judges, with 
Judges Stanley E. Qua and Frank B. Fitz- 
Gerald, and the joint luncheon of the standing 
committees on legal aid and lawyer referral 
service, which will be addressed by Robert H. 
Jackson, Robert G. Storey, William J. Jame- 
son, Reginald Heber Smith, Alfred Gardner, 
Harrison Tweed and William T. Gossett. 
These two committees will go into a joint 
afternoon session, while the Section of Bar 
Activities takes up disciplinary procedures 
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with Charles Leviton, Forrest C. Donnell and 
Richard P. Tinkham as speakers; the Section 
of Judicial Administration and the Junior Bar 
Conference stage a joint session on traffic 
courts with an address by Palmer Hoyt and 
a discussion by Alfred P. Murrah, Bolitha J. 
Laws, James W. Hodson and Thomas M. 
Powers; and the Section of Legal Education 
and Admission to the Bar offers an address 
by Homer D. Crotty on law school salaries as 
a threat to legal education and a panel dis- 
cussion of the extent to which “know how” in 
practice should be taught in law schools, with 
Arch M. Cantrall, Erwin N. Griswold, Charles 
W. Joiner and Joseph A. McClain. 
Wednesday forenoon will offer a program 
by the Section of Judicial Administration 
committee on cooperation with laymen, fea- 
turing Charles Francis Coe, Attorney-General 
Herbert Brownell, Columnist Dorothy Thomp- 
son, T. E. Braniff, Judge Sarah T. Hughes, 
and Chief Justice Irving Ben Cooper. At the 
same time Justice Robert H. Jackson, Judge 
Jerome N. Frank, Reuben L. Lurie and Whit- 
ney North Seymour will address the Section 
of Criminal Law on today’s problems in the 
administration of criminal justice. At noon 
in the Oval Room of the Sheraton Plaza 
Hotel will be the annual luncheon of the 
American Judicature Society. Thursday morn- 
ing the program of the Section of Judicial 
Administration will conclude with a joint ses- 
sion with the National Conference of Judicial 
Councils featuring addresses by Dean May- 
nard E. Pirsig on suggestions for a joint 
program and by J. R. De Witt on a state 
judicial council in action, followed by reports 
of chairmen of state committees of the Section. 
The foregoing are the highlights of the 
program touching upon judicial administra- 
tion. Other events not mentioned here will 
be of interest and importance also. Details of 
time and place for these and all events may be 
found in the final program of the convention. 


Arkansas Court Grants, then Denies 
Integration Petition, at Bar’ s Request 


Within the short space of ten weeks the 
Supreme Court of Arkansas granted the 
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petition of the Bar Association of Arkansas 
for integration of the bar of that state, granted 
a rehearing, and then denied the petition. 
The first decision was announced on April 27, 
and the last on July 6 as the court adjourned 
for its summer vacation. 


The abrupt about-face by the court re- 
flected a similar reversal of sentiment within 
the bar. Integration had been one of the ob- 
jectives of the Bar Association of Arkansas 
for upwards of fifteen years. When the peti- 
tion was first submitted to the court, it was 
signed by 803 of the 1,129 lawyers then in 
active practice. Of the 326 who did not join 
in the movement, only 61 offered affirmative 
objections, so that the proposal was endorsed 
by more than 71 per cent of the practicing 
bar and opposed by less than 6 per cent. 
Thereafter the supreme court polled the entire 
bar, including inactive members, with a 
response of 592 in favor and 455 opposed. On 


‘the basis of these showings, and in the light 


of the successful experience of other states 
with integration, the majority of the court on 
April 27 announced its approval of the re- 
quest for an integrated bar and invited the 
sponsors of the petition and others interested 
to submit detailed recommendations by Octo- 
ber 1 with a view to establishment of the new 
organization by January 1, 1954. Two justices 
dissented. 


This decision was promptly challenged by 
the Crittenden County Bar Association, which 
on May 11 secured permission to file a peti- 
tion for a rehearing. That same week the 
state association met in Hot Springs, and 
after a lively debate the assembly voted 195 
to 165 to request the court to rescind the 
April 27 decision. 


Before acting on these requests, the su- 
preme court took another poll of the entire 
bar of the state. Every lawyer received direct 
from the court a leaflet containing summaries 
of the arguments for and against integration, 
and a ballot on which to indicate his wishes. 
The result of that poll, announced on June 18, 
was 1,003 against and only 485 for integra- 
tion. Thereupon the court granted the re- 
hearing and on July 6 unanimously denied 
the request for an integrated bar. 

Although this puts an end to the present 
integration campaign, Arkansas actually has 
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had the essential features of bar integration 
for the past fourteen years. In 1938 the state 
constitution was amended to provide that 
“The supreme court shall make rules regulat- 
ing the practice of law and the professional 
conduct of attorneys at law.” The following 
year, in compliance with that constitutional 
mandate, the court adopted the A. B. A. can- 
ons of ethics as the standard of professional 
conduct for Arkansas attorneys, and set up a 
state-wide organization for the administra- 
tion, of professional discipline, financed by a 
license fee imposed upon every attorney 
engaged in practice in the state. Since 1939 
every practicing attorney in Arkansas has 
paid that fee and supported that organization. 
It differs from integrated bar organizations in 
other states only in the extent to which its 
powers are restricted, and in the fact that the 
Bar Association of Arkansas has continued to 
function alongside it. However, the integrated 
bars of some other states also have restricted 
powers, and in three other states—North 
Carolina, Virginia and West Virginia — the 
voluntary bar association has coexisted with 
the integrated bar ever since integration. 

Thus in spite of recent events Arkansas 
probably will continue to be listed among the 
integrated states by some authorities, in the 
future as in the past. 


Brooklyn Jury Calendar Four Years 
Behind; Oklahoma City Up to Date 


The greatest delay in the trial of civil jury 
cases in the nation is in Brooklyn, New York, 
according to a survey released by the Institute 
of Judicial Administration. On April 22, 1953, 
the average length of time between coming 
to issue and beginning of trial in the Kings 
County branch of the Supreme Court of New 
York was fifty-three months, just one month 
short of four and one-half years. 

By contrast, the survey shows that one 
month will bring a case to trial in the Okla- 
homa County District Court, Oklahoma City, 
and a month and a half in the Superior Court 
of Spokane County, Washington, or the Cir- 
cuit Court of Minnehaha County, Sioux Falls, 
South Dakota. Since any shorter interval 
would not give the lawyers a chance to pre- 
pare their cases for trial, these dockets must 
be considered current. 
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The nation-wide average for the 97 courts 
represented in the study is 11.5 months. Other 
courts with a heavy backlog of untried civil 
jury cases include the Supreme Court of New 
York in the other metropolitan boroughs of 
Manhattan, Queens County and the Bronx, 
where the delays are 43, 42 and 30 months 
respectively; the Superior Court of Cook 
County, Chicago, Illinois, 32.6 months; and 
the Superior Courts of Hillsborough County, 
Manchester, New Hampshire, and Hartford 
County, Connecticut, and the Circuit Court 
of Milwaukee County, Wisconsin, all 30 
months. 

Other courts with current or nearly-current 
dockets are the Circuit Court of Hillsborough 
County, Tampa, Florida, the District Court 
of Tulsa County, Oklahoma, and the Court of 
Common Pleas of Hamilton County, Cincin- 
nati, Ohio, all 2 months; and the District 
Court of Polk County, Des Moines, Iowa, the 
Civil District Court of Orleans Parish, New 
Orleans, Louisiana, the District Court of 
Caddo Parish, Shreveport, Louisiana, the 
Court of Common Pleas of Lackawanna 
County, Scranton, Pennsylvania, and the Cir- 
cuit Court of Norfolk, Virginia, all 2.5 months. 

There is a general correlation between the 
size of the community and the delay in reach- 
ing trial. Thus where the population is over 
750,000, delays average 22 months; between 
500,000 and 750,000, 13.7 months; and under 
500,000, 6.7 months. However, Newark, New 
Jersey, with a population just short of a 
million, shows an elapsed time of only 5.5 
months. The other two New Jersey cities 
surveyed, Jersey City and Trenton, are 6 and 
5 months respectively. 

The judicial system of New Jersey was re- 
organized and modernized by constitutional 
revision five years ago, and New Jersey court 
dockets have been in excellent condition ever 
since. A commission appointed by the New 
York legislature earlier this year is ‘at work on 
a study and recommendations aimed at bring- 
ing similar relief to the courts and litigants 
of that state. 


Third Circuit Resolution 
Deplores Attacks on Judges 


A resolution deploring personal attacks on 
judges because of unpopular decisions was 
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adopted at a non-judicial session of the an- 
nual judicial conference of the third federal 
circuit in Atlantic City last month. In the dis- 
cussion, reference was made to the recent 
congressional resolution calling for impeach- 
ment of Supreme Court Justice William O. 
Douglas for his action in the Rosenberg case, 
and to earlier attacks on Judges Harold R. 
Medina and Irving R. Kaufman of New 
York and others. 

Following is the text of the resolution: 

“We strongly deplore personal attacks on 
judges whose decisions run counter to the 
political, economic or social attitudes of any 
particular person or group, firmly believing 
that such attacks constitute an assault on the 
necessary independence of the judiciary in 
our system of jurisprudence. We do, how- 
ever, readily affirm the right of any person or 
group to dissent from such decisions and to 
publicize such dissent.” 

On the same day the resolution was 
adopted, the House judiciary committee killed 
the impeachment resolution against Justice 
Douglas. 


“Pure Trust’ Salesman 
Practicing Law, Courts Say 


Gift, estate and inheritance taxes, not to 
mention attorneys’ fees, are enough to take the 
joy out of almost any transfer of property, but 
the people of Colorado and Kansas are going 
to have to go back to paying them again. 

For a while they had a wonderful device 
for avoiding them. It was a “pure trust” 
indenture, a document drafted by a disbarred 
Chicago lawyer and marketed in those states 
by D. W. Schmitt, manager, National Pure 
Trust Service, Rocky Mountain Division. The 
price was $2,000 for each $150,000 of assets 
involved, on which the salesman got a com- 
mission of from 25 to 50 per cent. 

Naturally, he couldn't sell his wares without 
explaining what they would do for his cus- 
tomers, and that was his downfall, for he had 
never been admitted to the bar, and the 
courts of both states agreed that his sales talk 
constituted the giving of legal advice in a big 
way. 

In People v. Schmitt, 251 P. 2 d. 915, de- 
cided December 15, 1952, the Supreme Court 
of Colorado found him guilty of contempt and 
assessed a fine. In State ex rel. Fatzer v. 
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Schmitt, decided last June 6, the Supreme 
Court of Kansas declared his activities in 
that state to be the practice of law and 
directed him to discontinue them. 


Two Ancient Athenian 
Court Buildings Uncovered 


Ruined remains of two large public build- 
ings believed to have been court buildings 
have been unearthed in the Agora, the ad- 


_ ministrative and commercial center of ancient 


Athens. 

The earlier of the two buildings, according 
to a dispatch by A. C. Sedgwick to the New 
York Times, is rectangular in plan, measuring 
about 92 by 105 feet, and dates from the 
second half of the sixth century B.C. Says 
Dr. Homer A. Thompson, field director of the 
Agora excavations: 

“It has a good claim to be considered as 
one of the law courts of ancient Athens, 
perhaps the Helaia, the most famous of them 
all, in which juries numbering as many as 
1,501 listened to the pleas delivered by the 
litigants themselves but which had been pre- 
pared by such distinguished lawyers as 
Demosthenes.” 

Such identification is strengthened by the 
previous finding in the same area of bronze 
ballots used by members of Athenian juries 
for casting their votes. 

The second ruin adjoins the east side of 
the first and dates from the latter part of the 
fifth century B.C. It consists of a row of 
fourteen rooms, each measuring fifteen and a 
half feet square inside. The structure has 
been tentatively identified as the Thesmothe- 
teion, which is known from literary references 
to have served as the office and mess hall of 
the board of six Thesmothetai, the officials 
to whom was entrusted the general supervi- 
sion of the law courts, and who, in particular, 
presided over judicial proceedings in the 
principal court, the Helaia. The Helaia and 
the Thesmotheteion are known from ancient 
literary references to have stood close to- 
gether. 

An essential furnishing of an ancient law 
court in which speeches were measured not 
by hours and minutes but by quarts of water, 
was the klepsydra-or water clock. Such a 
device was unearthed in that area by Ameri- 
can excavators in 1933. 
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Michigan Bar Referendum 


Favors Judicial Selection Reform 


In a state-wide referendum. the Michigan 
bar has voted in favor of a proposal to adopt 
a Missouri-type selection plan for Michigan 
judges. Result of the balloting, announced 
by the State Bar of Michigan on August 6, 
was 2,376 in favor and 2,054 opposed. The 
number of ballots cast was greater than in 
any previous referendum. There are 7,800 
active members of the bar. 

The vote was referred to by the Detroit 
News as a “shot in the arm” for “long- 
demanded reforms in the Michigan court 
system.” There had been predictions that the 
profession would reject the proposed change 
by a twelve-to-one majority. 

The plan was endorsed by the State Bar of 
Michigan at its last three annual meetings, 
but the commissioners ordered the refer- 
endum before beginning an active campaign 
for its adoption. 


New York Study Group Proposes 
Unified Family Court 


A single comprehensive family court hav- 
ing jurisdiction over the various family prob- 
lems now handled by unrelated judicial 
tribunals throughout the city is recommended 
in an interim report on a special study made 
for the Association of the Bar of the City of 
New York. 

Even without drastic judicial reorganiza- 
tion, great advances could and should be 
made, the report points out, particularly in 
enlarging and improving the psychiatric and 
investigatory staffs of the courts. 

The study is directed by Professor Walter 
Gellhorn of Columbia University and is being 
conducted under a Rockefeller grant. It has 
been in progress for about a year. 


Rhode Island Bar Association 
To Operate Referral Service 


Establishment of a state-wide lawyer re- 
ferral service on a trial basis was voted by the 
Rhode Island Bar Association at its June con- 
vention in Providence. 

Advocated as a measure to improve the 
bar’s relations with the public, the proposal 
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was the subject of a lively debate before it 
finally passed, 139 to 30. 

The trial period will last until October, 
1954, at which time the Association will de- 
cide whether or not to continue the plan on 
a permanent basis. 

The plan provides for the setting up of a 
panel of attorneys who volunteer for such 
service, to whom inquirers will be referred in 
alphabetical order. They will pay a registra- 
tion fee of one dollar and a fee of five dollars 
for the first half-hour consulation, further serv- 
ices and charges to be arranged between the 
attorney and client. 


Pensions Worth More to Judges 
Than Salary Increases 


The outstanding advantages of retirement 
pensions over salary increases in boosting the 
financial attractiveness of judicial office are 
apparent from a recent CCH release which 
notes the preference of business executives 
for pensions because of tax considerations. 

If a $50,000 executive gets a $10,000 raise, 
CCH points out, two-thirds of it will go for 
income taxes, while if it is deferred and paid 
to him in a year in which he has no other in- 
come, at present rates only one-fifth would go 
for taxes. 

Few judges are paid such salaries, but the 
same principles apply in proportionate extent 
to all but the lowest salary brackets. 


Public Service of Oklahoma 
Lawyers Is Being Surveyed 


A survey to determine specifically what 
Oklahoma lawyers are doing in the way of 
gratuitous public service is being conducted 
by the School of Business Administration of 
the University of Oklahoma in cooperation 
with the Oklahoma Bar Association. 

A questionnaire, prepared by a bar associa- 
tion committee headed by Earl Foster of 
Oklahoma City, is being distributed to a 
sample group comprising approximately 
twenty per cent of those admitted to the bar 
in that state. Postage and incidental expenses 
are being paid by the Oklahoma Bar Associa- 
tion. The services of the survey specialists in 
the university are being contributed without 
charge. 
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“Are we furnishing the leadership to our 
communities which our special training and 
abilities give the public the right to expect of 
us?” asked Hicks Epton, Oklahoma Bar As- 
sociation president, in announcing the project. 
“If this question is answered in the negative, 
then our work is cut out for us—from the law 
school to retirement. If in the affirmative, it 
will generate an enthusiasm for still further 
public service; it will help overcome the 
anemic condition of our professional pride; 
and it will provide a tremendous public rela- 
tions impetus.” 





ITEMS IN BRIEF 











CONSTITUTIONAL PROTECTION 
against self-incrimination was upheld in a 
resolution adopted by the New York State 
Bar Association at its midsummer conven- 
tion at Saranac Lake last month. It was 
drafted by the civil rights committee, which 
urged a congressional investigation of im- 
munity grants and denounced Albert Einstein 
for urging “intellectuals” to refuse to testify 
in loyalty inquiries. 


A POLL OF MEMBERS of the State Bar 
of Michigan is being conducted as this is 
written to determine their attitude toward 
judicial selection proposals advocated by a 
state bar committee and approved at the last 
three annual meetings. 


JUSTICE ROBERT H. JACKSON of the 
Supreme Court of the United States has been 
appointed chairman of the American Bar 
Association’s special committee to direct a 
nation-wide effort to improve the administra- 
tion of criminal justice. Other members of 
the committee are Gordon Dean, chairman 
of the Atomic Energy Commission; W. 
Warren Olney, III, of the Department of 
Justice; Albert J. Harno, dean of the Uni- 
versity of Illinois college of law; Theodore 
Kiendl, counsel to the New York Crime Com- 
mission; Walter P. Armstrong, Jr., of the 
Memphis bar; and Edgar N. Eisenhower, of 
the Tacoma, Wash., bar, a brother of the 
President. 
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THE CENTENNIAL OF THE SUPREME 
COURT OF WISCONSIN was celebrated in 
June of this year. Special ceremonies in 
honor of the court were held at the annual 
meeting of the Wisconsin Bar Association 
in Madison, and a 12-page booklet containing 
a history of the court and a description of 
its work has been distributed widely through- 
out the state, principally to members of all 
high school senior classes. 


POST-ADMISSION LEGAL EDUCATION 
has become so important to the practicing 
lawyer that the United States Court of 
Appeals for the Second Circuit has declared 
that its cost is deductible on lawyers’ federal 
income tax returns. The ruling overturns a 
25-year policy of the Bureau of Internal 
Revenue. 


TELEVISION PROGRAMS provide “the 
best single answer to informing the public 
about courts and lawyers,” Dr. Chilton R. 
Bush of the Stanford Institute of Journalistic 
Studies told a recent public relations con- 
ference of the San Francisco Bar Association. 


YUGOSLAVIA is planning to “democratize” 
the judiciary system established in 1947 when 
the nation was a leading member of the 
Communist bloc. The most important change, 
says a dispatch to the New York Times, will 
transfer the right of “investigation” from the 
Ministry of Interior to the courts, but other 
revisions, including habeas corpus rights, also 
are contemplated. The first part of the major 
judiciary reform law, involving criminal pro- 
cedure, will be presented to Parliament in late 
August, before the elections for a new 
parliament. 


SCHOOL ASSEMBLIES will hear speeches 
by members of the New Jersey State Bar As- 
sociation on citizenship and Americanism 
topics during the coming year. Stephen J. 
Magura, Jersey City, is in charge of the ex- 
panded Americanism program of the Associa- 
tion. 


A NEW BUILDING to house the Supreme 
Court and the Court of Appeals of Tennessee 
is under construction in Knoxville. The corner- 
stone was laid on April 30. 
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“NON-PRINTED” BRIEFS, records and 
pleadings, meaning reproduced by mimeo- 
graph or some process other than printing or 
typewriting, are now accepted by the Supreme 
Court of Ohio. The clerk is directed to reject 
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all “non-printed” material which is not clearly 
legible. The change, effective July 1, 1953, was 
authorized by the court on recommendation 
of the Ohio State Bar Association, as a meas- 
ure to reduce the cost of appeals. 








The Reader’s Viewpoint 








Put the Tax Court in 
The Federal Judicial System 


If it is within its province, may I suggest 
that the Society should take proper steps with 
respect to the Tax Court of the United States. 
My principal practice is before that court, 
and from many years experience I have 
learned a great deal concerning its functions 
and personnel. 

The Tax Court has grown into a very 
powerful body, and annually disposes of cases 
aggregating huge sums of money. I do not 
need to stress the importance of taxes today. 

About 1942 the name of this body was 
changed to the Tax Court of the United States. 
It had formerly been known as the United 
States Board of Tax Appeals. However, it 
has never been covered under the federal 
judicial system where it clearly belongs. Some 
of the judges on that court are very com- 
petent, but others are lacking in the necessary 
qualifications. 

Inasmuch as this court has not been placed 
under the judicial system, the judges do not 
have the benefits of judicial retirement. This 
is one reason that appointment to that court 
does not attract better qualified lawyers as 
judges. 

Serious moves have been made to place this 
court in the judicial system. My understand- 
ing is that these moves have been blocked 
by the Society of Certified Public Accountants, 
some of whom were registered to practice 
many years before this body was made a 
court. If the court is placed in the judicial 
system, these accountants may no longer be 
enrolled to practice. 


If it falls within the province of the Amer- 
ican Judicature Society, I strongly recom- 
mend that the Society lend its assistance 
toward covering the Tax Court under the 
judicial system. This would necessitate re- 
appointment of all judges, thus permitting 
elimination of those who are unqualified. 
Such full judicial appointment, with retire- 
ment benefits, would attract for appointment 


the type of judges needed there. 


GrorceE R. SHERRIFF 
42 Broadway 


New York 4, N. Y. 


No Court Ought 
To Be Streamlined 


Your June issue was the best publication in 
some time. The paper and printing seemed 
better than usual, and this is always the truth 
when articles are written in such a way as to 
hold the attention of the reader. 


No court ought to be streamlined. To try 
to hurry up the administration of justice is 
the surest way to destroy it. Being in a 
constant hurry is a form of vulgarity. All 
things ought to be done decently and in 
order. The answer to overcrowded dockets is 
more well-trained judges and lawyers. The 
administration of justice sometimes grinds 
slowly, but that is the intention of it, because 
it must grind exceeding fine. 


H. F. SEAWELL, Jr. 
Seawell Bldg. 
Carthage, N. C. 
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For Better Cooperation 
Between Courts and Social 
Agencies in Children’s Cases 


The second in a series of books to be pub- 
lished this year by the American Judicature 
Society is SruDy OF THE Basic STRUCTURE FOR 
CHILDREN’S SERVICES IN MICHIGAN, by Maxine 
Boord Virtue.' The following appraisal of it 
was written by Chief Justice Arthur T. 
Vanderbilt of the Supreme Court of New 
Jersey: 


The only regret I have concerning this book 
is that its title may lead many to suppose that 
it is of interest only to Michigan. This would 
be unfortunate be- 
cause, as some of the 
author’s advisers have 
well stated, what she 
has said of Michigan 
is largely true of New 
York or New Eng- 
land—or even of 
England. One advan- 
tage of the title of 
the book is that, now 
that the trail has 
been blazed, others 
may be encouraged to publish similar volumes 
in every other state. Such volumes might in 
turn inspire our author to write another book 
setting forth the best legislation and the best 
judicial and administrative practice every- 
where as standards toward which every state 
might work. 





Maxine Virtue 


Mrs. Virtue has done a comprehensive job 
in a thoroughly objective way. This is the 
first work to treat of children, even in a 
single state, in the entirety of their relation 





to the law instead of piecemeal in relation to 
individual agencies, and to do so with an eye 
constantly on the realities of the law in ac- 
tion rather than on the law merely as it ap- 
pears in the statute book, the decisions of the 
judges and the reports of the administrators. 
This has called for the kind of field work that 
has distinguished such recent practice books 
as Ragland on Discovery and Warren on 
Traffic Courts, informing us as to the actuali- 
ties in the law that reflect the vast gap be- 
tween law in the books and law in practice. 
The book has the further merit of compar- 
ing the Michigan practice on crucial topics 
with experience elsewhere in the United 
States and Europe. The various parts of the 
book, moreover, are buttressed by the expert 
opinion and sometimes the queries of the 
various advisers, who have studied the manu- 
script for that purpose. This is a novel device 
and quite effective. Finally, the author has 
not been taken in by the habit of many legis- 
lators, judges and administrators to seek out 
a new word to conceal or to dodge an old 
problem. She has struggled—and it is a 
struggle, as those of us know who have tried 
to write in a field where language is not in- 
frequently used to conceal thought or to dis- 
tract attention—to give each word but one 
meaning and then to stick to that meaning 
consistently. For this we are especially grate- 


ful. 


There can be no argument, either with re- 
spect to the individual child or humanity as 
a whole, as to the vital importance of our 
doing everything that can be done to give 
children the opportunities that should always 
be theirs. Nor can there be any doubt that 
society as a whole took an intolerably long 
time, both before and after the Industrial 





1. Cloth, 376 pages. $5.00. The last issue of 
the Journal carried an announcement of the im- 
pending publication of Bar Associations, Attorneys 
and Judges—Function, Ethics and Discipline, by 
George E. Brand. A third volume, Bar Association 


Organization and Activities—A Handbook for Bar 
Association Officers, by Glenn R. Winters, will be 
announced in the near future. Advance orders for all 
three may be sent to the American Judicature Society. 
424 Hutchins Hall, Ann Arbor, Michigan. 
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Revolution, in coming to a realization of its 
responsibility in this field. It is this tardy 
recognition of responsibility for the welfare 
of children on the part of so many different 
classes of people and their benevolent attack 
on the problem from so many different angles 
that accounts for much of the complexity, 
confusion and overlapping in official and 
private bodies struggling with child welfare 
and for the varieties of approach and the 
differences in underlying philosophies that 
motivate those working in the field and that 
creates the opportunities for conflict among 
those who should be working together as 
allies in a common cause. 


Even if all our efforts for child welfare 
were adequately coordinated and supervised, 
the problem would still be studded with diffi- 
culties. Recently our court had before it what 
seemed like a simple case involving a little 
three year old girl, her natural parents and 
her adoptive parents. I know of no case since 
I have been on the bench that has caused us 
all so much concern or the discussion of 
which was accompanied by such humility of 
spirit. It is relatively easy to decide with all 
the precedents of the law at our disposal 
which of two private litigants it is that has 
broken a contract or caused an accident by 
his negligence and so must bear a loss, or to 
decide in a criminal case whether the de- 
fendant is guilty, but to attempt to forecast 
the future and to pass on the welfare, present 
and prospective, of a child would tax the 
wisdom of Solomon. And yet our case was 
essentially no different from the decisions 
juvenile judges, educators and welfare work- 
ers are making many thousands of times a 
year with respect to the welfare of individual 
children. 


The Human Element 


It is the human element in child welfare 
that makes its problems so difficult. I have in 
mind not simply the human nature of the 
child involved in a particular situation and 
of his parents and of those in a position akin 
to a parent’s, but also the human nature of 
the judge and of each of his staff and the 
human nature of everyone in the wide variety 
of agencies that have to deal with children. 
The very multitude and variety of these over- 
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lapping and often competing services is in 
itself a manifestation of the human factor I 
am speaking of. Not only are the courts sus- 
picious of the administrative agencies while 
the administrative agencies look on the courts 
with a jaundiced eye, but the ordinary judge 
who tries criminal cases but does not handle 
juvenile matters is inclined to look down on 
the juvenile judge as 
an oddity in the judi- 
cial establishment. On 
the other hand, the 
juvenile judge is just 
as likely to gaze on 
the judge whose busi- 
ness it is to try ordi- 
nary criminal cases 
as almost as much 
of a reprobate as 
some of the criminals 
that appear before 
him. Similarly the 
officials of private agencies think of the offi- 
cials of public agencies as inclined to be 
heartless, routinized bureaucrats subservient 
to politics, while the public official has his 
doubts as to the training and motives, social 
and religious, of the workers in private 
agencies. 





Chief Justice 
Arthur T. Vanderbilt 


At the risk of offending all of them, am I 
not justified in saying that there is a very 
general tendency among all judges and all 
administrative officials (and not merely those 
engaged in child welfare activities) to 
imagine that their mere position gives them 
automatically a competence, regardless of 
their capacity, temperament, training or ex- 
perience that does not exist in fact? There 
is nothing to show that this human tendency 
to assume our Own competence is any less in 
the child welfare field than it is anywhere 
else, nor is there any reason why it should 
be less. Mere ex officio office holding, un- 
accompanied by actual competence, is apt to 
arouse the resentment of all the competents, 
but particularly of the competents in groups 
other than their own. We all tend to tolerate, 
out of necessity, and then to accept and 
finally to shield incompetents in our own 
groups. All of this inevitably makes for mis- 
understanding and trouble, and the only cure 
for it is higher standards of education for all, 
more training for all, and more conscientious 
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effort by all to see the other's point of view. 
I can well understand the annoyance of a 
highly competent social worker at having to 
deal with a part-time judge who is not a 
member of the bar, who is not at all inter- 
ested in juvenile matters and who doesn’t 
intend to learn. Likewise I can understand 
the annoyance of a professionally trained 
judge with wide experience in dealing with 
children and a preference for such work 
when he has to contend with inexperienced 
social workers, appointed politically through 
substandard civil service tests that are often 
a cloak for political preferment and who are 
more interested in their pay check than in 
their work. Each has a natural but unjustified 
tendency to judge everyone with whom he 
has to deal by the worst of his group. The 
plain truth is that in this new professional 
field relatively few judges or social workers 
know as much as they might and both have 
much to learn not only absolutely but from 
each other, for we are dealing with a field 
of human experience where, fortunately both 
for the children and for the future of society, 
knowledge and skill are constantly growing. 


Jurisdictional Limits 


There are other failings common to all 
judges and all administrative officials working 
in this field. I refer to the well-known tenden- 
cies either to exceed one’s jurisdiction, or to 
act arbitrarily or to refuse to act at all. Cen- 
turies before juvenile courts, welfare workers 
or publie schools, at a time in the develop- 
ment of the law when children were still 
little more than property and were spoken of 
in the law in terms of title and possession, 
the Court of King’s Bench developed its 
prerogative writs and extraordinary remedies 
for the purpose of holding the subordinate 
courts and the administrative officers and 
bodies of that day to their respective orbits. 
Mandamus commanded them to do some pre- 
scribed ministerial act; Prohibition forbade 
them to proceed on matters beyond their 
jurisdiction; Certiorari, the most flexible of all 
these writs, was the means of questioning the 
jurisdiction or action of any inferior court or 
administrative body; and Habeas Corpus 
commanded the production of the body of 
any person illegally detained or imprisoned 
anywhere in the kingdom. Every juvenile 
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court judge or child welfare worker would 
do well to ponder these writs or their modern 
equivalents, for they are the indispensable 
means whereby a free society remains free by 
preserving a rule of law as distinguished 
from a government of men. They apply as 
much to juvenile court judges and welfare 
workers as to all other officials and citizens. 


In their zeal to care for children neither 
juvenile judges nor welfare workers can be 
permitted to violate the Constitution, es- 
pecially the constitutional provisions as to due 
process that are involved in moving a child 
from its home. The indispensable elements of 
due process are, first, a tribunal with jurisdic- 
tion; secondly, notice of a hearing to the 
proper parties; and finally, a fair hearing. All 
three must be present if we are to treat the 
child as an individual human being and not 
to revert, in spite of good intentions, to the 
more primitive days when he was treated 
as a chattel. This, I am sure, is the last thing 
anyone would want to do. Yet, we are told 
that juvenile court judges in Michigan “and 
elsewhere are increasingly calling before 
them children in “unofficial cases” (in 1948 
according to the United States Childrens’ 
Bureau such cases numbered more than one- 
half of the work done by all our juvenile 
courts) and acting as a court without any 
formal petition. Without a formal petition 
before it the court, of course, has no jurisdic- 
tion to act at all. It is said that it is difficult 
to get formal complaints made but there is 
no basis in fact for any such alleged difficulty 
in view of the secrecy that universally at- 
taches to juvenile court proceedings. In line 
with this illegal and constitutionally un- 
warranted procedure of assuming jurisdiction 
gratuitously is the practice in some juvenile 
courts of proceeding without notice to the 
child’s parents or the persons standing in the 
place thereof and, even worse, of turning the 
child over to a criminal court for trial with- 
out the benefit of counsel. Finally, an “un- 
official probation” of short or long duration 
is widely used in these “unofficial cases” in- 
volving children who are not delinquents, 
dependents, or neglected and accordingly not 
within the jurisdiction of the juvenile court. 


If the juvenile and other courts have with 
benevolent intent in some jurisdictions over- 
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stepped the constitutional mark, the juvenile 
courts complain that in like manner the non- 
judicial agencies are increasingly intruding 
on the judicial function, often presenting the 
court with an accomplished fact that makes 
a rubber stamp out of the court and deprives 
it of its judicial duty to exercise discretion 
and to pass judgment on the entire proceed- 
ing. I would not for a minute suggest that 
these tendencies are peculiar to problems of 
child welfare. They tend to occur in all gov- 
ernmental activity if not effectively checked 
by sound organization and effective operation 
of the instrumentalities of government, 
whether judicial or administrative. A multi- 
plicity of child welfare agencies that the ex- 
perts have not hesitated to term chaotic 
leads to jurisdictional conflicts, which in turn 
culminate in controversies in which resort is 
necessarily had to the courts, quite apart 
from the juvenile courts’ duty to deal with 
appropriate cases involving the welfare of in- 
dividual children. Often, as I have noted 
before, a confusion of agencies is a phase of 
organizational growth. Lord Coke describes a 
hundred different English courts of his day 
in his Fourth Institute and Holdsworth takes 
the first volume of his monumental History of 
English Law to bring his account of their 
jurisdiction down to the present era, yet all 
of them have now either been superseded or 
consolidated into four or five courts. The 
ancient forms of actions at law and the vari- 
ous kinds of bills in equity that once ruled 
our jurisprudence are now administered in a 
single cause of action in all enlightened states, 
and our complicated, inflexible codes of pro- 
cedure are gradually being replaced by 
simple, flexible rules of court, leading to deci- 
sions on the merits rather than on technicali- 
ties of pleading and practice. The number 
and variety of the federal administrative 
agencies has also been legion and their pro- 
cedure confused, yet their procedure has now 
been considerably simplified and there is 
reason to expect that the number of adminis- 
trative agencies will be gradually reduced by 
consolidation and reorganization. Intolerable 
complications, overlapping and competition 
inevitably lead to simplification in organiza- 
tion and in operation. It is inescapable that 
the present complexity in child welfare work 
will yield to the same inevitable tendencies. 
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Mutual Understanding Needed 


What is important and vital is that in the 
coming reorganization of child welfare serv- 
ices there should be a mutual understanding 
of the respective roles of the educator, the 
welfare worker and the juvenile court judge 
and his staff. In any sound view of our juris- 
prudence, and certainly if we are not to for- 
get the Constitution, the general lines of de- 
marcation of the respective spheres of each 
may readily be drawn. The greatest single 
point of controversy seems to be in the tend- 
ency of the administrative agencies to resent 
the administrative arms of the court, as if the 
sole function of the judiciary were mere ad- 
judication. But for centuries the courts have 
administered the estates of decedents, of 
minors, of bankrupts, corporations in distress 
headed either for liquidation or reorganiza- 
tion and likewise they have for many years 
administered probation in criminal matters. 
That they have done it poorly in many places 
cannot be denied, but that is no sound rea- 
son for denying them their jurisdiction, for 
the same criticism might be made of admin- 
istrative activities in many quarters. The 
remedy is to improve each in its proper 
sphere. Nor can it be denied that the courts 
have encroached in places on the control of 
administrative bodies over children who are 
not delinquents, dependents or neglected. 
This should be as much frowned on and 
stamped out as should administrative inter- 
ference with judicial administration. Once the 
respective spheres of each are defined there 
must be a spirit of mutual respect and coop- 
eration such as marks the work of the three 
great departments of state when government 
is functioning effectively. 


In arriving at the necessary reorganization 
of children’s services Mrs. Virtue’s book will 
prove to be a valuable encyclopedia of ac- 
curate information never before available in 
any state and, even more important, an im- 
partial guide for a program of improvement. 
The welfare of all children is so important 
that the task should command the attention 
of everyone with the public welfare at heart. 


ARTHUR T. VANDERBILT, 
Chief Justice, 
Supreme Court of New Jersey. 
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SENECA FALLS 
Andrew L. Sipos 
SIDNEY 
Harry M. Walton, Jr. 
SILVER CREEK 
Robert P. Galloway 
SOLVAY 
Donald N. Salvetti 
SOUTHAMPTON 
David H. Gilmartin 
SOUTHOLD 
Joseph A. Krupski 
STATEN ISLAND 
John C. Boylan 
Sidney O. Simonson 
SUFFERN 
David H. Moses 
SYRACUSE 
Arthur W. Agan 
Leo Dorsey 
Wilfred E. Hoffman 
Frank C. Love 
George B. Peluso 
Leo J. Yehle 
TANNERSVILLE 
Paul Fromer 
TROY 
M. Andrew Dwyer, Jr. 
Abbott H. Jones, Jr. 
TUPPER LAKE 
Loren H. Reynolds 
UNADILLA 
Livingston S. Latham 
Utica 
Arthur N. Gleason 
Willard R. Pratt 
WAMPSVILLE 
Clarence E. Conley 
WARRENSBURG 
Elihu R. Geraghty 
WARSAW 
John 8. Conable 
WATERTOWN 
James Y. LaRue 
WELLS 
Ralph W. Smith 
WESTHAMPTON 
BEACH 
William M. Burcher 
WEST SHOKAN 
if. Edgar Timmerman 
WURTSBORO 
J. Eugene O'Gorman 
YONKERS 
aul L. Bleakley 


NORTH CAROLINA 
GREENSBORO 
T. Settle Graham, Jr. 
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OREGON 
Coos BAY 
James G. Frame 
CORVALLIS 
Robert Mix 
OREGON CITY 
Arthur G. Beattie 
Clifford 8. Beckett 
PORTLAND 
Bert C. Boylan 
Lincoln Stuart Ferris 
Jean L. Lewis 
William J. Masters 
Norman A. Stoll 
SALEM 


©, F. Addison 


Steve Anderson 
Join H. Carkin 
ht. W. DeArmond 
Joseph B. Felton 
Ronald C. Glover 
Bryan Goodenough 
Peter M. Gunnar 
Charles A. Jens 
Leonard I. Lindas 
Lawrence B. Osterman 
Dale W. Pierson 
Cecil H. Quesseth 
Ray L. Smith 
John F. Steelhammet 
Robert Y. Thornton 
Norman K. Winslow 
Catherine Zorn 
SANDY 
Edgar L. Martin 
SPRINGFIELD 
Edward C. Harms, Jr. 
Leigh J. Monson 
SWEET HOME 
John D. Galey 
THE DALLES 
William G. Dick 
TILLAMOOK 
C. Ray Johnson 
VALE 
Robert C. Gross 
Charles W. Swan 


PENNSYLVANIA 
BERWYN 

David A. Fowler 
PHILADELPHIA 

Martin Techner 


RHODE ISLAND 
PROVIDENCE 

Robert A, Coogan 
WOONSOCKET 

John T. Murphy 


UTAH 
PROVO 
J. Rulon Morgan 


SALT LAKE CITY 
Milton A. Oman 


VERMONT 


BURLINGTON 
John J. Boylan, Jr. 


VIRGINIA 
ALTAVISTA 

W. Barney Arthur 
CHARLOTTESVILLE 

T. Munford Boyd 
McLEAN 

John A. Bross 
NORFOLK 

James 8S. Cremins 


WISCONSIN 
ELKHORN 
Roscoe R. Luce 
FOND DU LAC 
Lawson E. Lurvey 
JEFFERSON 
L. L. Darling 
MADISON 
George R. Currie 
Vernon W. Thomson 
MILWAUKEFR 
M. 8S. Sheridan 
Van B. Wake 
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No judicial system can be stronger 
than its trial judges. A learned and brilliant 
court of last resort can give the system a high 
reputation abroad, but that reputation will 
be hollow unless nearly equal merit is found 
in the trial court. To use a commercial figure, 
the appellate court may furnish the patterns, 
the samples and the advertising; but the trial 
court must be relied on for the bulk of the 
product. I venture to say that it requires as 
broad and strong a man, in character, per- 
sonality and judgment, if not in sheer in- 
tellect, to preside well in a trial court that 
has succeeded in retaining its common-law 


powers, as to sit in a court of last resort. 


HENRY T. LUMMUS 





